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Arising out of Order-In-Original No. 122/DC/D/VM/22-23 dated 11.4.2023

(=) passed by The Deputy Commissioner, CGST, Division-III, Ahmedabad North

Sfitererat 1 19 3R TaT / Ashapura Electricala
() | Name and Address of the 60, Sarvoday Society Opp. PWD Store, Sanand
Appellant Dist: Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR TR BT G0 AT ET -

Revision application to Government of India:

(1) sl ScTe o ATARIH, 1994 & &aRT A = darq T HIE] & a8 § Qv & Hl
YT 3 T2 T o Aavia GALevr anaee refisr qi=re, wa Chr, O d=as, e [@wnr,
refY @, sfae fiw waw, €9 7, 7% feell: 110001 i &t ST 91y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -

(@)  afs Trer & griw A § S UEHE TR @ ¥ Rl MUSTRIR A7 o w9t R
HISTTR & TAX HOSTII § A & S{Td g AR |, AT el A0eT a7 Aoer H =g g fot s §
7 {3l WUSTITR # g1 |Iel T TTohaT % SR g3 gl

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse.




(@ AT & argx fndT g A1 yeor § FAtfad arer o ar wrer & fRmir & ST o oy Arer 1%
STUTET [ 3 [ele 3 WTel & ST WIRA 3 Tge fhet Trg ar w97 § it gl

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M Tl e @ YA e AT aRa & argR (e v g2 @) Rt B g gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() i SeaTe & SeuTaT S[ed & ST & [T ST SFET hieT e it T oK U awaer S 3w
RT Td A & qarfas g, ordier & g oI a7 999 9% a7 91e § & afaft e (7 2) 1998
#gRT 109 gRT Ag=s fhg T 3

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  Fearg STEdT e (rdier) FamEs, 2001 % Faw 9 % siavia RfREe woor dear 3u-8 # &y
gt ®, INT ameer & ufd smew I0q foais & fF 7w F dawge-ensea & srefier swer i -8y
et & a7 IRT arded FRar ST =1 SuE 9T @rdr § a0 qed ofiY & eiweia 8T 35-% §
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RIESIT sdeT & &Y gl ¥y A U AT T AT SUY FH gral 9 200 /- B RrarT 6HF
1T &% STl GAWRHH T AT F SATST T a7 1000/ - hY 6 §RETerT i S
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T g, el SeuTerT Qe A AT Y ST =TT RERor 3 Ty erdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STUTE o STTa A, 1944 it T 35-d1/35-3 % sfavia:-
: Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) S TRESE F Tq7C SITER & sremar $it i, srfier % 7w § ST goh, FeT
ST e Y& qaTeh Tty =granreraer (Rreee) 6t afzmr e difer, seaemEm ¥ 2nd AT,
TEATAT I, STERAT, FREATR, AgARTETe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / e}'r}gn.gl\/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively 1?cgqéform5f\
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3)  afe =@ emaer o S HeT AT HT AT QLT & A TTAh 4T AR & oI By T e SR
&1 ¥ T ST =1RY 39 9% F gid g¢ ol & forer i w1 & a=m ¥ e garRefY erdfiehe
TATIAHT & Teh AU AT SDrald TR i Teh STaT (ohAT SITaT & |

In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) A gen ATAREH 1970 F97 UITEd 6 Ayl -1 & Awia Faifia Gy ogar s
ATIaT AT s TR Mo Wi & areer § ¥ T & T IR § 6.50 3 7 =g
e feehe @I AT ATRY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = oM weifera wrwetl i RE=r e gt Rawt &t ol ot eamer emerfeia foha Star 8 S e
e, el SATE [k Td WarahK TdIen ™ =mamfaee (Faiafd) M, 1982 # [fga gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T o, Frald ST o T daTeT Tdrerta =ararieeneer (Rreee) W wia ordier & aroer
¥ AW (Demand) T & (Penalty) T 10% T4 STHT AT aAfvamd g1 grerites, siftieaw oo s
10 FUE F9C 3l (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '

el ITUTE [ eI HATHT o Siavid, ATIA ZIT e @i 7T (Duty Demanded) |
(1) @< (Section) 11D % gga Meaiia T,
(2) foraT et AFae Hhiee & iR,
(3) Fvrae wiee Ml & Faw 6 % qga <7 witn

7g g o ¢ wifae erfier # uger g ST i ot ¢ srdier arirer He ¥ forg g ot s faar
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ii) ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& ameer F Iy rfier wfAeReor % T gl [ ST [ AT <08 [&aTid g1 af |iv %6y T
e & 10% ST I 37X STl ool g [Aariad g1 9o &€ & 10% YA U< &l ST ¥l gl

In view of above, an appeal against this order shall llewlggefore the Tribunal on
- payment of 10% of the duty demanded where duty or dutygmdgenﬂw are in dispute,
or penalty, where penalty alone is in dispute.” N,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ashapura Electrical,60, PWD Store,
Sanand, Dist: Ahmedabad (hereinafter referred to as “the appellant”) against Order-in-
Original No. 122/DC/D/VM/22-23 dated 04.05.2023 (hereinafter referred to as “the impugned
order”) passed by the Deputy Commissioner, Central GST and C. Ex., Division-III,

Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding STC No.
AAXFAS8288KSDO001. On scrutiny of the data received from the Central Board of Direct
Taxes (CBDT) for the FY 2016-17, it was noticed that the appellant has less shown income in
their ST-3 filed for the F.Y 2016-17 in compare to income shown under the heads “Sales of
services under sales / Gross Receipts from Services (Value from ITR)” and “Value of Total

amount Credited under 194C, 194H, 1941, 194)”. Details of the same are as under:

F.Y. “Value of Total amount Credited | Sales of Value of services
under 194C, 194H, 1941, 194J” services (Value per ST-3 returns
from ITR) |
2016-17 | 1,41,14,473/- 40,13,585/- 17,34,828/-

From the above table higher difference amount Rs. 1,23,79,645/- is taken into

consideration for demand of service tax. Detail of the service tax demand raised is as under:

F.Y. Difference between Value of Total amount Service tax short/not paid
Credited under 194C, 194H, 1941, 194J”and

Value from ST-3 Returns

2016-17 | 1,23,79,645/- 18,56,947/-

The appellant were called upon to clarify the difference as above and submit copies of
relevant documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice F. No.
ITII/SCN/AC/Ashapura Electrical/135/21-22 dated 21.10.2021 demanding Service Tax
amounting to Rs. 18,56,947/- for the period FY 2016-17, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
Section 75 of the Finance Act, 1994 and imposition of penalties under Section 77(1) & 77(2)
and Section 78 of the Finance Act, 1994.
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2.2 The Show Cause Notice was adjudicated vide the impugned order wherein the
adjudicating authority considered the total income as Rs. 1,41,14,473/- as the appellant failed
to produce the documentary evidence that their total income is only Rs. 1,22,20,372/- .Out of
total income Rs. 1,41,14,473/- , the adjudicating authority considered Rs. 82,05,221/- from
sale of goods and remaining Rs. 59,09,252/- from sale of services. Further the adjudicating
authority held that as the appellant has already shown Rs.28,67,902/- in their ST-3 returns,
taxable income remains as Rs. 30,41,350/-. Further adjudicating authority held that the
appellant got registration during the F.Y. 2016-17 and therefore extended the basic threshold
benefit of 10 lakhs and confirmed the demand of service tax of Rs. 3,06,203/-on the
remaining taxable value Rs. 20,41,350 for F.Y. 2016-17 under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,
1994. Further (i) Penalty of Rs. 3,06,203/- was also imposed on the appellant under Section
78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under
Section 77(1) of the Finance Act, 1994 and (ii) Penalty of Rs. 10,000/~ was imposed on the
appellant under Section 77(2) of the Finance Act, 1994.

i § Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that they were a partnership firm engaged in sale of electrical
goods and supply of installation services. They are filing their ST-3 and VAT returns
regularly. During the F.Y. 2016-17, their turnover was Rs. 1,22,20,372/- and the same
is shown in their audited balance sheet for the relevant period. Appellant stated that
some of their customers have deducted TDS on the VAT value also and for the same
the adjudicating‘ authority wrongly considered the turnover of Rs. 1,41,14,473/-
instead of actual audited turnover of Rs. 1,22,20,372/-. They requested to set aside the

impugned OIO and allow their appeal.

4, Personal hearing in the case was held on dated 21.03.2024. Shri Hem Chhajed, CA
appeared for PH on the behalf of the appellant. He stated that there is computational error on
the part of the department.their actual turnover is Rs. 1,22,20,372/-. While department has
mentioned Rs. 1,41,14,473/-. It is not known from where department took the figure.the ITR,
26AS, STR, audit report all mention the turnover only Rs. 1,22,20,372/-. The demand on the
excess turnover is not sustainable. He requested to allow the appeal. They filed additional
submission at the time of PH on dated 21.03.2024.The same are sumunarized as under:
o They have nothing suppressed from the department and the extended period can’t be
invoked in their case. They furnished copy of ST-2, ST-3 filed for relevant period,

audited balance sheet, VAT statement etc.
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8, I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum, during the course of personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016-
17 based on the difference amount shown in Income Tax Returns/ Form -26AS and ST-3 for
the relevant period as the appellant failed to respond to départmental letters. Further the
appellant filed their written submission at the time of PH before the adjudicating authority and

considering the same, the demand was confirmed accordingly by the adjudicating authority.

s Now, the submission is filed before me. While going through the submission it is seen
that the only one contention made by the appellant is that some of their customers have
deducted the TDS on the ineligible amount which was subject to VAT and due to this there
was mismatch of turnover in books of accounts and Form-26AS. However, details of such
deductors and amount thereof has not been provided specifically by the appellant in their
submission, Even they didn’t furnished the copy of Form-26AS for the relevant period.
Further, one side the appellant himself saying in Para 1.10 of “Statement of Facts™ that due to
“some of customers have deducted TDS on the VAT value as well. Hence, there was
mismatch of turnover between books of accounts and 26AS™ and other side in their PH
statement dated 21.03.2024 raising question “It is not known from where department took the
figure”. Both the statements are contradictory. From the submission it is clear that the receipt
of Rs. 20,41,350/-for the F.Y. 2016-17 is disputed and the same is difference amount of
balance sheet and Form-26AS for the relevant period. Proper clarification in this regard is not
given by the appellant and no documentary evidence supporting their claim is furnished. In

the absence of the same, the contention of the appellant is not tenable. In view of the above |

am in the agreement with the view of the adjudicating authority confirmed the service tax
demand on the said differential amount and the same is recoverable from them along with the

interest and penalty.

8. In view of the above, I uphold thé impugned order and reject the appeal.

9. STdIeT Sl GIXT &S A TS oIt T e SuRIh qlish & 3T ST & |

The appeal filed by the appellant stands disposed of in above terms.

Attested
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