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qt{ atf+ w WftV-qjqT t qtt3br qtvq mar { at qI RV qTtqr QT vfl WrTf@dl ;fIt qeTl{ nT vwq

wf#qTaqtwftvw%nwawr qTM wga %tv%ar{,QtiTf% ++ WIt% %if+Tad'v6m {I

Any person aggrieved by this Order-in-Appeal may nIe an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WEd vt©E%rlqftwr @Itn:-

Revision application to Government of India:

(1) h{kruwqqqrgn wf#fhn,1994=Ft%rawaa+tq <dw =TV vrn##qit+ Flo urn=Et

Tq-TrTr qT vqq =nw + ?itnh !qftwr qrqqq %Eft7 tIf%r, VTTV W3FTt, fRvTkiwr, irqer fITIPI,
qjgt +faTr, dbmfBI vm, +KqqPt, q{ftdt: rrooor=Ft=FtqFRqTfjq :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl qm=Ft6Tfthwia+qq Wt €1fhmI©Tt +fiaRwvwnqr©qqTWT++qr fm
wvwH+ qq\wTRrn+ vm 8qTtgUqnt +, qr mr WFWHTrwrnqqTiq€fW qTWTt q
TrfQi#TWTwn+qt qm=FtvfQwiTqjwrE{ttl

In case of any loss of goods where the loss occur in transit from a factory to a
wmehouse or to another factory or from one warehouse to ayrltkreK£luring the course
of processing of the goods in a warehouse or in storage wKeth&FIjra*,factory or in a
warehouse.
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tv) vna#qTFfiMtB vr vIv +fMaRv vmwTrvm%fqfbrhr+aBihr 934 qq Tm vt
uqr€qqFqqfIM% wwi++qt Vna#<TFf#arTy vr vtw+fnH87 el )

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qrg–rvrlveTVf%ufBvr WHa ba@ (+nvqrqzTT=R)fhrf7fbn Tn mT #1

In case of goods exported outside' India export to Nepal or Bhutan, without
payment of duty.

(q) 3tfmr una=Ftuwaqr©%!qvTq%MFqt qa%f& VFq4Tq{edIt q& wig qtsv
urav+fhBrblmf©H WIn,WftV%nUqTftKqt vqqqtqrvN#fRvgMhm (+ 2) 1998

ERr I09arafqlnfqu WT6rl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) iTgbr @qrTq wa (wfM) fhFTHdt, 200r b fhm 9 % +mtR fqf+{?gVTq MTr FT-8 + +

vfhit +, tfR7 wtqr % vfl @TIer !fqv feqbR t ftq qrw # $ftrvq-wtw q4 gMt@ mtv # a-a
vfhft iT vrq 3fRr wrjqq fiT=iT vrqr qTfjtTI wr% vr% vmr ? vr !@r qfh} % gwR mr 35-T +

f+8fftv'$tb wmTq§i©qJiivrq JIan-6vmm=Ftxft qh#TqTf§TI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) f\fqw wim% vr% qd#rwt6qqqvrvvqt Tr m+qq8at@rt200/-=$tvlqvm#t
ww $fFxq§T#r7t©qq%vrvt @rn§atrooo/-=gt=€tVjqeT7=gtVTI'I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqrv–r, iT'+ruqrqqqrg–Rq+©qT%t nfl?fMRmTfbww+vfiwftv;-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) iT'gbr nTH qj@ alf&fhm, 1944 gt gRT 35-dt/353 #3tafa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) aHDS&v gHg + 'nrR WEtar iT ©@rqr qt wfM, WftTit h =iTV+ + tfkiT QFq, tr-thr

agra qr@ ITd hum wftdhr amTf%RaI (fBtta) #1 qfhq ergbr +tfbm, g§q€NTq + 2"d wv,
<!FiR+t TH, VTRL ftTaTqFR, V6TqRTT-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2'xnoor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / gBl:uml{ /

::::=£*'=::'££’=?===' IFItiT:::*P;'’ '==';==;'£-:T3§/$#A
).
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) =rfI Hr UTter + q{ IF ©Ttqft vr WiTtqT 8VT e et wbr v qtvw ii faT =Rv 6r wmv @if,h

+r fr MIT +rm qTfiu w v'v + Bt ST 'fr f% faw qa qM & q# iT RT qqTftqft wBgbr
qmTfbrwr=Etqq@ftvTrhfkrvt©H#tq%wMfMvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) nTrqT erv–B aTf&fbFt r970 wr tRitf8v qt ?tlgdl -1 % 3ttFta ftUfftT f+IT WJTH Va
atm qr qqWTtqr qqTftqft Wlv VTfhrTft QT grIer + + v+r =Ft Tq !ahn v 6.50 ++ vr @rqmq

qrv–hfbWWn§tqTqTfiU I

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) !qqtr ItEm WiTit #tfhFnrqItqTafbMt #fdtl $ft&vm©BFf#afbnvrm8 ajt gun
w;h, iT-fh nwa qrg–H 74 hrm: wftTfkrqNTfbror (qKffRf#) fhPr, 1982 + Rfja$1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfNTqrvv, hdbr waH qrv7u++vm: wftvfhqmTfbrwr (fReE) I$1 vfl wftqt + VFl+

+ q&Nh (Demand) IT+ + (Penalty) qr 10% $ wn BaT wfMt #1 Rrdif%, ©fB7mr TReNT

10 q€Fg WT §t (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

it'th WITT TvR 3itl fInK % limiT, WTfRR €FTT qMr +r Thr (Duty Demanded) I

( 1) # (Section) lID % ,Qd f+HtftT ITft;
(2) fIm Tma HE hfea qt ITf+W;

(3)#TqahftZf+Pit %fbRr6qe§dbrtTRrl

qt Tf vu 'dt87wft@’+v§+l{Vw#t!©qT gTnftV’ nfbr q<+%fRv Ij eTd 4qrfbn
TIU it

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for Bling appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tm, “Duty demanded” shall include:

(1)

(ii)
(111)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Bt qTtW qi vfl wftvvTfbn?r % vw% qd qrg3 gwr qrv–6qrwyf#rTft7 EFutvhTfhw
qJR'hiTIO%uwTqqt 3hqdiwt@KfRVTft7#vqw=QTro%yqzTV qt #tvrtMel

In view of above, an appeal against this order shaH%eFF: the T)u.nal on
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F.No. GAPPL/COM/STP/4977/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ashapura Electrical,60, PWD Store,

Sanand, Dist: Ahmedabad (hereinafter referred to as “the appellant”) against Order-in-

Original No. 122/DC/D/VM/22-23 dated 04.05.2023 (hereinafter referred to as “the impugned

order”) passed by the Deputy Commissioner, Central GST and C. Ex., Division- III,

Ahmedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are holding STC No.

AAXFA8288KSD001. On scrutiny of the data received from the Central Board of Direct

Taxes (CBDT) for the FY 2016-17, it was noticed that the appellant has less shown income in

their ST-3 filed for the F. Y 2016-17 in compare to income shown under the heads “Sales of

services under sales / Gross Receipts from Services (Value from ITR)” and “Value of Total

amount Credited under 194C, 194H, 1941, 194J”. Details of the same are as under:

F.Y.

2016-17

'Value of Total amount Credited I Sales of

services (Value1941, 194J”under 194C, 194H

from ITR)

40,13,585/.1 ,41 , 14,473/.

Value of services

per ST-3 returns

17,34,828/

From the above table higher difference amount Rs. 1,23,79,645/- is taken into

consideration for demand of service tax. Detail of the service tax demand raised is as under:

Difference between Value of Total amount I Service tax short/not paid

Credited under 194C, 19411, 1941, 194J”and

Value from ST-3 Returns

1 ,23,79,645/. 18,56,947/

The appellant were called upon to clarify the difference as above and submit copies of

relevant documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently , the appellant was issued Show Cause Notice F. No .

III/SCN/AC/Ashapura Electrical/135/21-22 dated 21.10.2021 demanding Service Tax

amounting to Rs. 18,56,947/- for the period FY 2016-17, und-er proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994 and imposition of penalties under Section 77(1) & 77(2)

and Section 78 'f th' Fi”a"'e Act, 1994. /ni>
RT?:W)Ja



r.NO. UArrl/LUIVI/:> 1 P/4Y///2U23-Appeal

2.2 The Show Cause Notice was adjudicated vide the impugned order wherein the

adjudicating authority considered the total income as Rs. 1,41,14,473/- as the appellant failed

to produce the documentary evidence that their total income is only Rs. 1,22,20,372/- .Out of

total income Rs. 1,41,14,473/- , the adjudicating authority considered Rs. 82,05,221/- from

sale of goods and remaining Rs. 59,09,252/-. from sale of services. Further the adjudicating

authority held that as the appellant has already shown Rs.28,67,902/- in their ST-3 returns,

taxable income remains as Rs. 30,41,350/-. Further adjudicating authority held that the

appellant got registration during the F. Y. 2016-17 and therefore extended the basic threshold

benent of 10 lakhs and confirmed the demand of service tax of Rs. 3,06,203/-on the

remaining taxable value Rs. 20,41,350 for F. Y. 2016- 17 under proviso to Sub-Section (1) of

Section 73 of the Finance Acts 1994 along with Interest under Section 75 of the Finance Act,

1994. Further (i) Penalty of Rs. 39069203/- was ,dso imposed on the appellant under Section

78 of the Finance Act> 1994; (ii) Penalty of Rs. 103000/- was imposed on the appellant un(tel

Section 77(1) of the Finance Acl 1994 and (ii) Penalty of Rs. 10,000/- was imposed on the

appelldnt under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

a The appellant submitted that they were a partnership arm engaged in sale of electflcal

goods and supply of installation services. They are nling their ST-3 and VAT returns

regularly. During the F. Y. 2016_17) their turnover was Rs. 1,22,20,372/- and the same

is shown in their audited balance sheet for the relevant period. Appellant stated that

some of their customers have deducted TDS on the VAT value also and for the same

the adjudicating authority wrongly considered the turnover of Rs. 1,41,14,473/-

instead of actual audited turnover of Rs. 1922320>372/-. They requested tO 'set aside the

impugned DIO and allow their appeal.

4. Personal hearing in the c,dse was held on dated 21.03.2024. Shri Hem Chhajed> CA

appeared for PH on the behalf of the appellant. He stated that thefe is conlputatlonal emot on

the part of the depa,tmc„t.their actual turnover iS Rs. 1922720,372/-' While dep=lrtmc3nt has

mentioned Rs. 1 419143473/_. It iS not known from where department took the figure.the ITII,

26AS9 STR2 audit rep,.)a all mention the turnover only Rs. 1,22720>372/-' The demand on the

excess turnover is not sustainable. He requested to allow the appeal' TheY filed addltlona1

submission at the time of PH on dated 21.03.2024.The same are summarized as under:

Q They have nothing suppressed from the department and the extended period can’t be

invoked in their case. They furnished copy of ST-2> ST-3 filed fof relevant petlod’

audited balance sheet, VAT statement etc.

i:•I nr ?i ;



F.No.GAPP L/COM/STP/4977/2023-Appeal

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand peNains to the period FY 2016-17.

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2016-

17 based on the difference amount shown in Income Tax Returns/ Form --26AS and ST-3 for

the relevant period as the appellant failed to respond to departmental letters. Further the

appellant filed their written submission at the time of PH before the adjudicating authority and

considering the same, the demand was confirmed accordingly by the adjudicating authority.

7. Now, the submission is filed before me. While going through the submission it is seen

that the only one contention made by the appellant is that some of their customers have

deducted the TDS on the ineligible amount which was subject to VAT and due to this there

was mismatch of turnover in books of accounts and Form-26AS. However, details of such

deductors and amount thereof has not been provided specifically by the appellant in their

submission. Even they didn’t furnished the copy of Form-26 AS for the relevant period.

Further, one side the appellant himself saying in Para 1.10 of “Statement of Facts” that due to

“some of customers have deducted TDS on the VAT value as well. Hence, there was

mismatch of turnover between books of accounts and 26AS” and other side in their PH

statement dated 21.03.2024 raising question “It is not known from where department took the

figure”. Both the statements are contradictory. From the submission it is clear that the receipt

of Rs. 20,41,350/-for the F. Y. 2016-17 is disputed and the same is difference amount of

balance sheet and Form-26 AS for the relevant period. Proper clarification in this regard is not

given by the appellant and no documentary evidence supporting their claim is furnished. In

the absence of the same, the contention of the appellant is not tenable. In view of the above I

am in the agreement with the view of the adjudicating authority confirmed the service tax

demand on the said differential amount and the same is recoverable from them along with the

interest and penalty.

8

9.

In view of the above, I uphold the impugned order and reject the appeal.

wft©qefrnr©#=Rq{wfFqm%nTn3qfrnvft++fhnvrm§ I
The appeal filed by the appellant stands disposed of in above terms.

Attested
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